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JURISDICTIONAL STATEMENT

This goped isfrom the denid of amation to vacate judgment and sentence under Supreme Court
Rule 29.15 in the Circuit Court of Clay County. The conviction sought to be vacated was for first degree
robbery, *569.020, RSMo 2000, for which the sentence was twenty years imprisonment. The Missouri
Court of Appeds, Western Didrict, afirmed the denid of gopdlant:s Rule 29.15 mation by order.
Washington v. State, No. WD59123 (Mo.App.W.D., January 22, 2002). The Court of Appeds,
Western Didrict, denied gppdlant-s mation for rehearing on March 5, 2002.

This goped does not involve any of the categories resarved for the exdusve gopdlate jurisdiction
of the Supreme Court of Missouri. On June 3, 2002, pursuant to Supreme Court Rules 30.27 and 83.04,
this case was trandarred to this Court. Therefore, this court now has jurisdiction of this goped pursuant

to ArtideV, " 10, Missouri Condgtitution (as amended 1982).



STATEMENT OF FACTS

Appdlant, James Washington, was charged via indictment on March 5, 1997 with firg degree
robbery (L.F. 1, 12). A subditute information in lieu of indictment was filed on October 24, 1997, adding
dlegationsthet gopdlant was aprior and persgent offender (L.F. 4, 15-16). On December 15, 1998, this
causewent to trid beforeajury in Clay County, the Honorable Miched J Mdoney presding (L.F. 7; Tr.
151). Thejury was selected on December 15, but the case wias continued due to the prosecutor'siliness
until January 5, 1998, a which time opening satements were made and evidence was adduced (Tr. 254,
et. seq.; Tr. 264).

Viewed in the light mog favoradle to the verdict, the evidence adduced & trid showed the
fdlowing:

On November 25, 1996, Janice Segried was working as manager of the appard departments of
the Montgomery Wards in the Metro North Mdl on Barry Road and Highway 169 in Clay County (Tr.
336-337, 446). Segried obsarved appdlant, about 20 or 30 feet from her, waking out of the store,
carying a box from the eectronics department -- either a CD player or a VCR (Tr. 378, 446-447).
Appdlant was continually looking around and over his shoulder (Tr. 446). Once gppdlant left the Sore,
Segried went over to the dectronics depatment to check whether they had just sold a piece of
merchandise, but they had not (Tr. 447). Segried paged security (Tr. 447). Alan Lowry, a Plate City
policeman who was working as a security officer at the Sore, wias coming up the back darwel of the Sore,
where there were no speskers for the paging system, and so did not heer the page (Tr. 336-337, 379-381).

Lowry returned to the security office, and gpoke via phone with Louie Lyons, an employee in the

electronics section, about the theft (Tr. 379-381). Lowry came to the eectronics department (Tr. 448).



He asked Segried to destribe gopdlant and then advised the employess to kegp an eye out and natify him
in case gopdlant returned to the store (Tr. 379, 448).

Segried returned to the men's wear department, which was directly adjacent to the dectronics
Oepartment (Tr. 448-449). Later that evening, gppdlant returned and Lyons saw gopdlant pick upaVCR
from agack onagmdl digolay by the main ade, and wak out of the gore (Tr. 461). Lyonsimmediady
peged security and told Lowry that gppdlant hed returned to the ore (Tr. 385-387, 462). Lyonsfallowed
appdlant to the edge of the Sore to make sure he was actudly taking the VCR out of the Sore, as oppossd
to just another department (Tr. 462).

Segried dso saw gopdlant come out of the dectronics department carrying ablue and white box
and walk through the men'swear department toward the exit (Tr. 449). Segried aso paged security (Tr.
449). Lowry immediady |eft the sacurity office and came out into the men's section of the sore (Tr. 387-
3838). AsLowry came through the men's area, Segried pointed out gopdlant (Tr. 389). Appdlant was
about 30-40 feat from Lowry, heading quickly toward the exit doors, carrying abox (Tr. 390). Lyons
walked with Lowry and briefed him as they followed gppelant to the exit (Tr. 449, 462-463).

Passing by another man, Lowry ran after gppdlant, through the double exit doors of the sore (Tr.
390). A white Ford Aerogtar van was parked next to the curb (Tr. 390, 397, 463). Appdlant threw the
box he was carrying into the back of the van and then went around to the driver's Sde (Tr. 390, 392, 393).

Lowry got in the passenger Sde of the van (Tr. 392, 464). Appdlant looked a Lowry and sad, "Get out
of my van." (Tr. 393). Lowry answered, "Give me back the merchandise™ (Tr. 393). Other items other

then the box were in the back of the van (Tr. 394). Appdlant darted the engine and Sarted driving across



the parking lot (Tr. 393, 452). Lowry reached over and turned the ignition off, bringing the van to astop
(Tr. 395).

The passenger door was opened by the man Lowry hed passed in the sore as he hed chased
gopdlant (Tr. 395). Thisindividud was ablack man, tdler than gopdlant, wearing ablack coat with red
and gold on the deaves and aKansas City Chiefs cgp (Tr. 391-392). The second man grabbed Lowry's
am, trying to pull him from the seat, while gppdlant kicked Lowry (Tr. 395). Appdlant ydled & his
accompliceto shoot Lowry (Tr. 395). The accomplice did not gopear to have agun, however (Tr. 395).
They continued to sruggle, and then the accomplice used an ice hook or meet hook or Smilar implement
to pierce Lowry's am and pull him out of the van (Tr. 395-396, 453). Lowry hit the ground, the
accomplice gat in the passenger s, the van Sarted, and gppdlant and his accomplice drove off (Tr. 396,
453). Lowry managed to get apartid license plate number, 1-2-some letter or number-2-5-J (Tr. 397).

Lowry returned to the store and Segried again gave him adescription of gppdlant (Tr. 453). Lowry cdled
the police (Tr. 400). Segried dso gave adestription to the police when they arrived (Tr. 453). Thecase
was assigned to detective Eric Anderson for investigation (Tr. 296-297, 308).

On Decamber 9, Missouri Highway Patrolman Danid Sedey stopped gopdlant and Walter White
in awhite Ford van with license plate 1-P-1-2-5-G on Interdate 29 a HH Highway in Platte County (Tr.
372-373). Appdlant told Sedey that he had pumped gas and redlized that he did not have enough money
to pay for it (Tr. 374-375). Appdlant sad he was embarrassed, S0 he left without paying for the gas (Tr.
375). Appdlant made awritten Satement saying that the drive-off had been amigtake (Tr. 375).

On December 10, 1996, Detective Anderson met with gppdlant in the Buchanan County Jal (Tr.

317, 320). Anderson began by taking apicture of gppdlant (Tr. 321-322). Anderson then performed a



"Detective Investigation Report”, which conggs of gathering the person's name, diases or nicknames, race,
s, date of hirth, height, weight, addresses, family members and ather generd background informetion (Tr.
323). Appdlant dated hishaght as 511" and hisweght as 215 pounds (Tr. 324). Anderson then advissd
gopdlant of hisMiranda rights by having gopdlant reed aMiranda waver form (Tr. 327). Appdlant
reed the form aoud and then waived hisrightsby Sgning it (Tr. 327). Anderson asked gppdlant about the
van hehad beenin (Tr. 328). Appdlant had rented the white Aerogar van, Missouri license number 1-P-
1-2-5-G, from Alonzo Wyat for some crack cocaine (Tr. 333-334). Appdlant sad he frequently drove
the van, but denied committing any robberies (Tr. 334). Anderson questioned gppdlant regarding the
robbery thet occurred at the Metro North Mall, and gppdlant asked whether it involved ashoplifting (Tr.
336).

Anderson met with Alan Lowry on December 13, 1996, & which time he took Lowry's Satement
and showed him photo soreeds (Tr. 337).  The photo soread induded gppdlant’s picture dong with five
other pictures of black mdes with amilar descriptions (Tr. 339). Lowry picked gopdlant and his
accomplice out of the lineup (Tr. 340, 398-99). Lowry dso pogtivdy identified gopdlant in court asthe
robber, asdid Segried and Lyons (Tr. 378, 399, 447, 462).

Appdlant did not exerdse hisright to tegtify (Tr. 547), but did put on evidencein hisown defense,
in an atempt to discredit Janice Segried's identification and to support his defense of dibi that he was
working a New Fashionear's Boutique, adothing and dteraions Sore, on the night of November 25, 1996
when the robbery occurred (L.F. 8; Tr. 492, 493-506, 520-543). The State put on rebuttal evidence by
asking the court to take judicid notice of the fact that November 23, 24, and 25, 1996 fdl on Saturday,

Sunday, and Monday, respectively (L.F. 8; Tr. 558). At the dose of evidence, indructions, and arguments



by counsd, the jury found gppdlant guilty of first degree robbery (L.F. 9, 81; Tr. 611). Thetrid court
found beyond a reasonable doubt thet appelant was aprior and persstent offender (L.F. 10, 54, 127; Tr.
597). The court sentenced gppdlant to twenty yearsin the Missouri Department of Corrections (L.F. 10,
127; Tr. 643).

This Court afirmed gopdlant=s conviction and sentence on direct gpped.  State v. Washington,
39 SW.3d 111 (Mo.App.W.D. 1999). Appdlant timdy filed apro se motion for postconviction relief
pursuant to Supreme Court Rule 29.15 (LF 1-25). Appointed counsd filed an amended Rule 29.15 mation
on gppdlant:s behdlf (LF 33-75). An evidentiary hearing was held on August 18, 2000 (PCRTR 3)*.
Ultimatdy, the mation court issued findings of fact and condusons of law denying gopdlant-s Rule 29.15
motion (PCRLF 87-93).

The Missouri Court of Appeds, Western Didtrict, affirmed the denid of appellant=s Rule 29.15
moation by order. Washington v. State, No. WD59123 (Mo.App.W.D., January 22, 2002). The Court
of Appeds Wesern Didrict, denied gppdlant=s maotion for rehearing on March 5, 2002. On June 3, 2002,

pursuant to Supreme Court Rules 30.27 and 83.04, this case was trandferred to this Court.

To avoid unnecessary repetition, any specific facts adduced at the evidentiary hearing,
to the extent they are pertinent to the argument, shall be set out as necessary in respondent's

argument, infra.



ARGUMENT

l.

THE MOTION COURT DID NOT CLEARLY ERR IN OVERRULING
APPELLANT=SRULE 29.15 MOTION, IN WHICH HE CLAIMED THAT COUNSEL
WAS INEFFECTIVE FOR FAILING TO OBJECT TO AN ALLEGED VARIANCE
BETWEEN THE CHARGING DOCUMENT AND THE VERDICT DIRECTOR
REGARDING WHETHER THE ITEM STOLEN WAS A CD PLAYER OR A VCR
BECAUSE THE VARIANCE WAS NOT FATAL IN THAT IT DID NOT PREJUDICE
APPELLANT=SDEFENSE OF ALIBI AND MISIDENTIFICATION, WHICH WOULD
HAVE WORKED NO MATTER WHAT THE ITEM STOLEN WAS, NOR DID
APPELLANT OTHERWISE EXPLAIN HOW THE VARIANCE HAD PREJUDICED HIS
DEFENSE.

Appdlant argues that the mation court erred in overruling his mation because he was entitled to
rdief in thet histrid counsd was dlegedly ineffective for failing to object to an gpparent variance between
the verdict director and the charging documen.

Appdlaereview of thedenid of apost-conviction mation islimited to the determination of whether
thefindings of fact and condusons of law are"dearly eroneous” State v. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findings of fact
and condusonsof law are dearly eroneous only if, after areview of the entire record, the court isleft with

the ddfinite and firm impresson that amistake hasbeen made. State v. Taylor, 929 SW.2d 209, 224
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(Mo. banc 1996), cert. denied 117 S.Ct. 1088 (1997). On review, the mation court's findings and
concdugons are presumptively correct. Wilson v. State, 813 SW.2d 833, 835 (Mo. banc 1991).

To show ineffective asssance of counsd, gopdlant must show that his counsd “falled to exercise
the cusomary <kill and diligence that a reasonebly competent atorney would perform under smilar
drcumgdances” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prgudiced by his counsd's failure to competently perform. 1d. Prgudice
exigs when there is a reasonable probability thet, but for counsd's ineffectiveness; the result would have
been different. Strickland, 466 U.S. a 694, 104 S.Ct. a 2068.

Appdlant was charged by indiccment asfallows

[D]efendant, in violaion of Section 569.020, RSVio, committed the Class A fdony of

robbery inthefirs degree. . . in thet on or aout November 25, 1996, in the County of

Clay, Sae of Missouri, the defendant forcibly dole a compact disc player in the

possesson of Montgomery Wards, and in course thereof, ancther participant inthe crime

ussd adangerous indrument againg Alen Lowry.

(LF 12).
Thejury was indructed asto this charge, in pertinent part asfollows
If you find and bdlieve from the evidence beyond a ressonable doulbt:
Hr4, that on or about November 25, 1996, a or aout 8:00 p.m., in the County of Clay,
Sate of Missouri, the defendant retained possession of a

compact disk player or VCR which was property owned by Montgomery Wards. . .
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To bagin, it is gopdlant=s burden to overcome the presumption that any omissons by counsd were
sound trid drategy. Statev. Tokar, 918 SW.2d 753, 766 (Mo.banc 1996) cert. denied 117 S.Ct.
307 (1996). Appdlant hasfailed to do S0 in that he has presented no evidence regarding trid counseks
falureto object to the variance, despite the fact that he questioned trid counsd about other matters during
the pogtconviction evidentiary hearing. Tokar, supra a 768.

In any event, counsd was not ineffective for falling to object to the variance. Thereisavariance
between the indictiment and the instruction in thet the indictment charges appelant with stedling a compect
disk player and the indruction Sates that he took acompect disk player or aVCR. However, avaiance
between an indictment and the indruction to the jury is not necessily fatd. State v. Madison, 997
SW.2d 16, 19 (Mo.banc 1999). A variance must submit anew and distinct offense from that with which
the defendant was charged. Statev. Clark, 782 SW.2d 105, 108 (Mo.App.E.D. 1989). AAddtiondlly,
the defendant must be prejudiced by the variance and the variance mugt be materid.@ 1d.; Statev. Lee,
841 SW.2d 648, 650 (Mo.banc 1992), citing State v. Crossman, 464 SW.2d 36 (Mo. 1971). The
Sandard for determining prgudiceisthat Aunless the defendant can be said to have been prejudiced in thet
he would have been better able to defend had the information contained the phrase. . . , he should not be
entitled to rdief on account of the varianced Lee, supra, ating Crossman, 464 SW.2d at 42. AA
vaiance is prgudicd only if it affects the gppellant=s ability adequatdly to defend againgt the charges
presented in the information and given to the jury in theindructions Lee, supra. A defendant must show
actud prgudicein order to be entitled to rdlief. State v. Madison, supra.

Appdlant has made no showing of prgudice from the vaianceinthiscase He has nat even argued

that he was not ale to adequatdy defend againd the charges  Moreover, his defense of dibi and
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misdentification was adequete to disprove the daters case dther as submitted in the indictment or as
submitted in the ingruction, hed the jury bdieved histheory of the case. See Lee, 841 SW.2d a 651
(appdlant=stheory of defense that Someone dse had shat victim was adequiate to disorove chargesin both
information and indruction, SO no prgudice); State v. Jones, 892 SW.2d 737 (Mo.App.W.D. 1994)
(defendant charged under *565.083.1(1) but convicted under *565.083.1(5); no reversd because
Oefendant failed to show how his aallity to prepare defense wias prgudiced by variance); State v. Stamps,
865 SW.2d 393 (Mo.App.E.D. 1993) (defendant charged with driving under the influence of Adcoholf;
ingtruction stated Aunder the influence of doohadl . . or drug or any combination thereofl but defendant did
defend himsdf againg dther charge).

Appdlant argues that the difference between the indictment and the ingtruction Awas Sgnificant in
light of the evidence presented.i (App.Br. 27). Apparently appelant is concerned because the evidence
showed that gopdlant took an item from the Sore earlier in the day (a CD player or VCR) and then
returned in the evening and took aVCR. However, it isdear from the indictment and the ingruction thet
the only inddent thet the date was charging was the inddent thet occurred thet evening asthet wasthe only
incdent that involved the use of force Thisis nat a case like State v. Weekley, 967 SW.2d 190
(Mo.App.SD. 1998), to which appdlant cites, where the defendant was charged in two separate counts
with two separate thefts of two separate trucks and the defendant was convicted of only one count.
Weekley, which is expresdy limited to the unique facts of thet case, did not involve avariance but arather
aguedion of sufficdency of the evidence, particularly whether the Sate proved which, if ather, of thetwo

trucks identified by their VIN numbers, had been stolen by the defendant. 1d. at 194.
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The Supreme Court cases gopdlant dtesare dso ingppodte In State v. Kennedy, 396 SW.2d
595 (Mo. 1965), the issue was ingructiond eror arigng from an improperly drafted ingruction which did
not spedify any of the property purportedly solen by the defendant. 1d. at 599-600. In the present case,
the jury was nat given aroving commisson to find gppdlant guilty if they found he hed retained possesson
of any property whetsoever. Rather, the jury was spedificaly indructed asto what items of propearty were
aissue

In State v. White, 431 SW.2d 182, 186 (Mo. 1968), the defendant was charged with steding
by decait, but the jury was ingructed on atheory thet defendant sole Awithout consent of the owner i In
White, the jury was submitted an entirdy new method of committing the crime, differing from the method
for which defendant hed been charged. In the present case, the variance did not submit anew and sparae
method of committing the crime which could have hed any goparent effect on gopdlant=s aaility to defend
himsdf.

In sum, while there was a variance between the indictment and the ingtruction, gppdlant faled to
show how this variance prgjudiced his defense a trid. He thus hasfailed to show how counsetsfalureto
object to the variance prgudiced him. He hastherefore falled to show ineffective asssance of counsd with

repect to thisdaim, and his point on gpped should be denied.
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.

THE MOTION COURT DID NOT CLEARLY ERR IN OVERRULING
APPELLANT=SRULE 29.15 MOTION, IN WHICH HE ALLEGED THAT COUNSEL
WASINEFFECTIVE FOR FAILING TO REQUEST AND RECEIVE A CONTINUANCE
FOR THE PURPOSE OF OBTAINING AN ALLEGED SURVEILLANCE VIDEO FROM
MONTGOMERY WARDS WHICH PURPORTED TO DEPICT THE PERSON
COMMITTING THE ROBBERY BECAUSE APPELLANT HAS FAILED TO SHOW
THAT REASONABLE COUNSEL WOULD HAVE ASKED FOR A CONTINUANCE OR
THAT HE WAS PREJUDICED BY THE LACK OF A CONTINUANCE IN THAT A
CONTINUANCE WASNOT NECESSARY IN ORDER TO OBTAIN THE VIDEOTAPE,
APPELLANT HAS FAILED TO SHOW THAT THE TRIAL COURT WOULD HAVE
GRANTED A CONTINUANCE, AND APPELLANT HAS FAILED TO SHOW THAT
THERE WAS A VIDEOTAPE AT ALL, LET ALONE A TAPE THAT CONTAINED
EXCULPATORY EVIDENCE WHICH WOULD HAVE AIDED HISDEFENSE.

Appdlant contends that the mation court dearly erred in overruling his Rule 29.15 mation because
he was ertitled to rdief on the groundsthet trid counsd was dlegedly ineffective for failing to request and
receive a continuance for the purpose of obtaining an dleged survellance videotape from Montgomery
Wards. Sad tape purportedly would have shown the person who actudly committed the robbery.

Appdlaereview of thedenid of apost-conviction mation islimited to the determination of whether
thefindings of fact and condusons of law are"dearly eroneous™ State v. Tokar, 918 SW.2d 753, 761

(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findings of fact
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and condusons of law are dearly erroneous only if, after areview of the entire record, the court is left with
the definite and firm impression that amigtake hasbeen made. Statev. Taylor, 929 SW.2d 209, 224
(Mo. banc 1996), cert. denied 117 SCt. 1088 (1997). On review, the motion court's findings and
condusons are presumptively correct. Wilson v. State, 813 SW.2d 833, 835 (Mo. banc 1991).

To show ineffective assstance of counsd, gppdlant must show thet hiscounsd "falled to exerdse
the cusomary kill and diligence that a reasonabdly competent attorney would perform under Smilar
drcumdances” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prgudiced by his counsd's failure to competently perform. 1d. Prgudice
exigs when there is areasoneble probability thet, but for counsd's ineffectiveness; the result would have
been different. Strickland, 466 U.S. at 694, 104 S.Ct. a 2068.

Randy Tennison, the Loss Prevention Manager a Montgomery Wards, Sated in adepodtion thet
loss prevention officer Alan Lowry hed shown him asurvellance video tgpe from November 25, 1996, the
day of the incident (Tr. 95, 97). In that deposition, Tennison sad that he thought the tape depicted
appdlant (Tr. 97).

At aprerid hearing, Alan Lowry, the loss prevention officer on duty a the time of the robbery,
tedtified that there were video camerasin the Sore, but thet none of the sugpects were caught on video tape
(Tr. 38). Lowry explained that there are multiple cameras, that the tape is only done on the camerasthey
heppen to be watching & any given time, and a the time gppd lant entered the Sore, Lowry waswatching
awoman in the ladies dothing area of the gore (Tr. 38-39). Lowry tedtified that gopdlant was not
cgptured on tgpe in the Sore that day (Tr. 39). Lowry admitted that he had shown Randy Tennison, the

Security Supervisor for the store, a tgpe from November 25, 1996, the day of the robbery (Tr. 39).
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However, Lowry sad that thiswas atgpe of adifferent man involved in a different incident (Tr. 39-40).
Lowry believed that the tape was stored in afile cabinet in the Wards store (Tr. 40).

Appdlant contends that counsd was ingffective in that he faled to request a continuance in order
to obtain the video tgpe, assuming it even existed. Appdlant has faled, however, to show that counsd
falled to exerdse the cusomary skill and diligence that a reasonably competent attorney would perform
under smilar dreumgtances. Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065,
80 L.Ed.2d 674 (1984).

Hra of dl, granting a continuance is within the sound discretion of the trid court.  State v.
Timmons, 956 SW.2d 277, 284 (Mo.App.W.D. 1997). Appdlant has made no showing whatsoever
thet thetriad court would have granted a continuance, nor thet he would even have been entitled to one.

John Tennison, the Lass Prevention Manager, gave a deposition on June 26, 1997, and mentioned
the possible exislence of avideotgpe (Tr. 95). Appdlant=stria counsd had not entered an gppearancein
the case a thet time (LF 4). However, gppdlant=strid counsd was on the case & the October 31, 1997
pretrid hearing where he questioned Alan Lowry about the exisence of any videotgpes and where trid
counsd actudly sad, A\W]ell have to see aout getting thet.§ (Tr. 40). The case did not go to trid until
December 15, 1998, a which time ajury was sdlected (Tr. 151). The case was continued until January
5, 1998, dueto the prosecutor-sillness (Tr. 254, et. seq.; Tr. 264).

The record indicates there was no need to request a continuance; there was ample time to obtain
atgoe if such atgpeexided. Appdlant has meade no showing thet there was any need for a continuance.

Counsd cannat be deemed ineffective for failing to request a continuance thet he did not nesd and thet he

did nat and cannot prove that he would have received or have been entitled to.
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Nor has gppdlant shown any prgudicein that he has nat shown thet there wes, in fact, avideo tgpe
which contained exculpatory evidence. No such tgpe was presented a the evidentiary hearing. If one
bdieves John Tennisorks testimony, then the video tgpe in question shows gopdlant and therefore is not
exculpetory. If one bdieves Alan Lowry:stesimony, then the tapeis not even rdevant becauseitisnot a
tgpe of the arimein question.  Moreover, Alan Lowry:s tedimony at trid, explaining how the security
camerasysem in the ore worked, further established thet they never taped the thefts from the dectronics
department that day as the cameras being recorded were focused on ather parts of the Sore at thetimes
in question (Tr. 380 -385, 387-388). There was no tape of the crime.

Appdlant=s daim is andogous to a dam of ineffective asssance basad on counse:s falure to
discover or present evidence. In such an ingance, movant must show that counsd failed to discover or
present evidence "that would be maerid and admissble to establish ressonable doubt as to [the]
Oefendant's quilt” State v. Twenter, 818 SW.2d 628, 635 (Mo. banc 1991); see also State v.
Middleton, 854 SW.2d 504, 517 (Mo.App. W.D. 1993) (citing Twenter, supra a 637, 640, and
holding that "[w]here the record fails to reflect that the evidence the atorney neglected to present would
have provided [the movant] with avidble defense, [movanty dam of ineffectivenesswill be denied”); State
v. Harris, 868 SW.2d 203, 209 (Mo.App. W.D. 1994) (to succeed on a dam that counsd was
ineffective for failing to investigate evidence, amovant must show the pedific information counsd falled to
disoover, that reesonable investigation would have uncovered the information, and thet the informetion
would have provided the movant with a viable defense). Attorneys: decisons as to whether to pursue
evidence Aare reasonable to the extent that reasonable professond judgments support limitations on

investigations. . . . In the red world containing red limitations of time and humean resources aimind defense
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counsd is given a heavy meesure of deference in deciding whet witnesses and evidence are worth of
pursuitd Twenter, supra, at 635.

In the present case, thereis no evidence that atape of the robbery even exided, et done whether
such tgpewas exculpatory.  Appdlant has thusfailed to show that counsd failed to discover evidence thet
would have provided him with aviable defensa

In sum, the mation court did nat e in overruling gppdlant=s Rule 29.15 mation because counsd
cannat beineffective for faling to request a continuance gopdlant did not nesd to obtain atgpe which ather

did not exig or, if it did, was nat exculpatory. Appdlant=sdam is bereft of merit and should be denied.
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1.

THE MOTION COURT DID NOT CLEARLY ERR IN OVERRULING
APPELLANT=S RULE 29.15 MOTION, IN WHICH HE ALLEGED THAT TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INTERVIEW AND DEPOSE
STATE=ESWITNESSLOUISLYONSPRIOR TO TRIAL, AND TO OBJECT TO LYON:=S
TESTIMONY AT TRIAL ON THE GROUNDS THAT LYON-SIDENTIFICATION OF
APPELLANT WASTHE PRODUCT OF OTHER WITNESSESPOINTING APPELLANT
OUT TOLYONSAT A PRETRIAL HEARING BECAUSE THERE WASNO EVIDENCE
THAT AMOTION TO SUPPRESSWOULD HAVE HAD MERIT AND THERE WASNO
EVIDENCE THAT APPELLANT WASPREJUDICED BY THE FAILURE TO SUPPRESS
THE EVIDENCE IN THAT THERE WAS NO EVIDENCE THAT LYONSS
IDENTIFICATION WAS TAINTED, LYONS-SABILITY TO IDENTIFY APPELLANT
WAS IMPEACHED, AND IN ANY EVENT, APPELLANT WAS POSTIVELY
IDENTIFIED BY TWO OTHER EYEWITNESSES.

Appdlant contends thet trid counsd was ingffective because he failed to interview and depose
daeswitness Louis Lyonsprior to trid and did not object to Lyons-stestimony a trid (App.Br. 33).
A. Standard of Review.

Appdlaereview of thedenid of apogt-conviction mation islimited to the determination of whether
thefindings of fact and condusons of law are"dearly eroneous” State v. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findings of fact

and condusonsof law are dearly eroneous only if, after areview of the entire record, the court isleft with
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the definite and firm impression that amistake hasbeen made. State v. Taylor, 929 SW.2d 209, 224
(Mo. banc 1996), cert. denied 117 SCt. 1088 (1997). On review, the motion court's findings and
condusons are presumptively correct. Wilson v. State, 813 SW.2d 833, 835 (Mo. banc 1991).

To show ineffective assstance of counsd, gppdlant must show thet hiscounsd "falled to exardse
the cusomary kill and diligence that a reasonably competent attorney would perform under Smilar
drcumdances” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prgudiced by his counsd's failure to competently perform. 1d. Prgudice
exigs when there is areasoneble probability thet, but for counsd's ineffectiveness, the result would have
been different. Strickland, 466 U.S. at 694, 104 S.Ct. a 2068.

B. Relevant facts.

Louis Lyons was working & Montgomery Wards on the night of the robbery in the dectronics
department (Tr. 461). Lyons saw gopdlant pick up the VCR and walk out of the door of the sore (Tr.
461-462). Lyonsidentified gopdlant in court (Tr. 462).

Appdlant dleged in his Rule 29.15 mation that tria counsd should have objected to Lyonss
testimony (PCRLF 46). Appdlant contends that trid counsd should have objected because trid counsd
was awvare that during pretrid motions on the day of trid, Lyons was dlegedly in the vedibule of the
courtroom with Jan Segfried and Randy Tennison, and they dlegedly pointed gppdlant out to Lyons
(PCRLF 46). Thus gopdlant dams, Lyons-sin-court identification was tainted.

At the evidertiary hearing for the Rule 29.15 mation, gopd lant tedtified thet a some pretrid hearing

(he could nat recal which one), Lyons was badk in the vestibule with Randy Tennison and Jen Segried and
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thet gopdlant saw them paint him out to Lyons (H.Tr. 19-20). Appdlant that sometime before or efter this
incident, defense counsd got a satement from Lyons, but did not depose him (H.Tr. 20).

Defense counsd, Stuart Kahn, d <o tedtified a the evidentiary hearing. He bdieved thet Lyonswas
presant a the mation to suppress identification hearing (H.Tr. 39-40). Kahn tedtified that Lyonswasinthe
vedibule of the courtroom with Tennison and Segried and they were pointing through the windows of the
doors of the courtroom a appdlant (H.Tr. 40). Kahn sad that hetold hisinvestigetor to contact Lyons,
and Kahn himsdf gpokewith LyonsAat alater date.f (H.Tr. 44). Kahn tedtified that he should have shown
Lyons a photo spreed to see if he could identify appdlant (H.Tr. 44).

At trid, Lyonstedtified that he saw gppdlant pick up aVCR and wak out the door of the gore (Tr.
461). Lyonsidentified gopdlant in the courtroom (Tr. 462, 464). Lyonstedtified that he followed gppdlant
through the store to make sure that he was actudly taking the VCR out of the store (Tr. 462).

On aross-examingtion, Lyons admitted thet he had never given adescription to the palice, but thet
was because he had never gpoken to the palice (Tr. 465), nat, as gopdlant suggests, because he only saw
the sugpect for ashort period of time or because he could not describe gppdlant (App.Br. 28). Lyonssad
he gave a vague description to the prosecutor when he took his statement (Tr. 465). Lyons hed told
defense counsd that he Adidrt redly get agood look( a the suspect (Tr. 466). Lyons admitted that Aa
mgarity of thetime | saw him from the beck@ as he was following the suspect out of the Store (Tr. 466).
Defense counsd then engaged in the fallowing cross-examinaion of Lyons

Q. Now you were back in B we were originaly st to go on December 22, acouple of

weeksago. Right?

A. Yes gr.
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Q. And you were here?

A. Yes dr.

Q. And Jan Seyried was here?

A. Yes dr.

Q. Randy Tennison wes here?

A. Yes dr.

Q. You good out there in the middle aree?

A. Yes dr.

Q. Whilethey pointed a James Washington?

A. No, gr.

Q. | saw them over there painting a him when you were there.
(Tr. 467).

At this point, the prosecutor objected and defense counsd was indructed not to testify (Tr. 467-
468).
C. Analysis

Appdlant:s andyss tregts counsg-s dleged aror asafalureto invedigate and as afalure to object
to or suppress Lyons:s tesimony (App.Br. 35). Asfar astrid counsa-s dleged falure to invedigate,
gopdlant suggests thet counsd should have Atekeln] steps to see whether Lyons would independently
identify@ appdlant (App.Br. 35). Asfar asobjecting to or trying to suppress Lyonsstesimony, gppdlant
contends that counsd should have done o on the grounds thet ather witnesses pointed out gppdlant to

Lyonsat aprdiminary hearing or thefirs day of trid (App.Br. 35).

23



ATo demondrate a counsa:sineffectivenessin faling to seek suppresson of evidence, a defendant
mugt establish thet hisdam is meritorious and thet there is areasonable probability thet the verdict would
have been different absent the exdudable evidence in order to demondrate actud prgudicel State v.
Neal, 849 SW.2d 250, 258 (Mo.App.W.D. 1993) (quotaions omitted). Appdlant-sdlegations are not
sf-proving and gppdlant has the burden of establishing his dam by a preponderance of the evidence.
Kennedy v. State, 771 SW.2d 852, 858 (Mo.App.S.D. 1989).

Appdlant hasfailed to show that his daim would have been meritoriousin that the record in this
case does not support the dam of a tainted identification. The only tesimony presented was thet of
gppdlant and defense counsd, who daimed that a some pretrid hearing, perhgps on theinitid day of trid,
they saw Lyons sanding in the vedibule of the courtroom with Segried and Tennison and that Segried
and/or Tennison pointed in the generd direction of gppdlant, who wasin the courtroom (H.Tr. 19-20, 40).

There was no evidence as to what the witnesses actudly were discussing or whether they were, in fact,
pointing to gppdlant, as opposad to pointing out anything or anyone dsein the courtroom. Appdlant did
not present any tetimony from Siegried, Tennison, or Lyons a the postconviction motion evidentiary
hearing. Moreover, when Lyonswas asked about theincident at trid, he denied it (Tr. 467). Themation
court did not find gppe lant or defense counse:stestimony asto the dleged Ataint(l credible, as shown by
itsfinding thet there was no proof a thetrid that appdlant was pointed out to Lyons by anyone (PCRLF
90). The mation court, of course, isfreeto bdievedl, part or none of gppdlant-s evidence and may totaly
rgect movant=s evidence even if no contrary evidence is presented for the mation courts condderation.

Milner v. State, 968 SW.2d 229, 230 (Mo.App.S.D. 1998); Dean v. State, 950 SW.2d 873

(Mo.App.W.D. 1997).
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It was gopdlant=s burden to show that amoation to suppress Lyons:sin-court identification would
have had merit, and he hasfalled to do that as he hasfailed to put on evidence demondrating thet Lyonss
identificetion wastainted. Even if Lyonssidentification were tanted, gopdlant-sdaim ill failsbecause he
hesfailed to show actud prgudice by demondrating thet there was areasonable probatility thet the verdict
would have been different abosent the dlegedly exdudable evidence. Neal, supra.

Therecord reflects that Jan Segried and Alan Lowry dso identified gopdlant as the man who took
an item from the dectronics department of Montgomery Wardsthat night. Lowry tedtified thet Jan Segried
pointed out gopdlant to him, that gppdlant had abox under his arm and was heeded quickly toward the
doors, and that Lowry followed gpopdlant out into the parking lot to avan (Tr. 389-390). Lowry tedified
that he saw gppdlant throw the box into the back of the van and get into the driver=s seet of the van (Tr.
390, 392-393). Lowry got in the van with gppdlant had demanded the return of the merchandise (Tr.
393). Lowry ultimatdy engaged in agruggle with gopdlant and gppdlant=s accomplice and Lowry was
pierced in the am by ameat hook or gmilar implement and pulled out of the van and thrown to the ground,
a which point the ven drove off (Tr. 395-396, 453). Lowry picked bath gopdlant and his accomplice from
aphoto lineup (Tr. 397-398). Lowry sad he had no doult that gppelant was the man who robbed the
gore (Tr. 399).

Segried tedified that she twice saw gopdlant take boxes from the dectronics department and leave
the tore (Tr. 447-449). Segried made an in-court identification of gopellant and said she had no doubt
that he was the man (Tr. 447, 454).

Inlight of Segried and Lowry:stestimony, it cannat be sad that there was a reasonable probahility

thet the verdict would have been different absent Lyonss in-court identification of gopdlant. Therewas
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dill the identification by Segried, who obsarved gppdlant on two occasions removing merchandise from
the Sore, and the identification by Lowry, who actudly pursued gopdlant out to the ven, st in the van with
gppdlant, and sruggled with him. Furthermore, trid counsd did impeach Lyonsssidentificetion of gppellant
by bringing out on crass-examination that LyonsAdidrt redlly get agood look( & the suspect, thet he hed
only seen him from behind for Aamgarity of thetime and was only able to give avague destription to the
prosecutor when hetook his statement (Tr. 465-466).

D. Conclusion.

In sum, the mation court did not dearly e in overruling gppdlant=s Rule 29.15 mation because
appdlant faled to prove that amation to suppress Louis Lyonssin-court identification of him would have
been successful, nor did he prove thet a different result would have occurred hed the identification been
suppresed. There was no evidence that Lyons:s identification was tainted, Lyonss identification was
impeeched, and in any event, gopdlant was pogtively identified by two other eyewitnesses Appdlant=s

point iswithout merit and should be denied.
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V.

THE MOTION COURT DID NOT CLEARLY ERR IN OVERRULING
APPELLANT=SRULE 29.15 MOTION, IN WHICH HE ALLEGED THAT COUNSEL
WAS INEFFECTIVE FOR FAILING TO OBJECT DURING JANICE SIEGRIED-=-S
DEPOSITION WHEN THE PROSECUTOR SHOWED SIEGRIED A SINGLE
PHOTOGRAPH OF APPELLANT AND ASKED HER WHETHER SHE HAD SEEN
THAT MAN BECAUSE THIS ISSUE HAD ALREADY BEEN RAISED ON DIRECT
APPEAL AND THIS COURT RULED THAT NO ERROR, PLAIN OR OTHERWI SE,
RESULTED FROM SIEGRIED-=S IDENTIFICATION OF APPELLANT FROM ONE
PHOTOGRAPH ASTHERE WASNOTHING SUGGESTIVE ABOUT THE PROCESS.

Appdlant contends that counsd was ineffective for failing to object when the prosecutor handed
Jen Segried apicture of gopelant & her deposition and asked her if she knew him. Appellant contends
thet there was aless suggedtive photo soread available and that could have been used. Appdlant bdieves
that Segriedsin-court identification was based on the Sngle photo, not her recallection of the day of the
aime

Appdlaereview of thedenid of apost-conviction mation islimited to the determination of whether
thefindings of fact and condusons of law are"dearly eroneous” State v. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findings of fact
and condusonsof law are dearly eroneous only if, after areview of the entire record, the court isleft with

the ddfinite and firm impresson that amistake hasbeen made. State v. Taylor, 929 SW.2d 209, 224
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(Mo. banc 1996), cert. denied 117 S.Ct. 1088 (1997). On review, the mation court's findings and
concdugons are presumptively correct. Wilson v. State, 813 SW.2d 833, 835 (Mo. banc 1991).

To show ineffective asssance of counsd, gopdlant must show that his counsd “falled to exercise
the cusomary <kill and diligence that a reasonebly competent atorney would perform under smilar
drcumgdances” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prgudiced by his counsd's failure to competently perform. 1d. Prgudice
exigs when there is a reasonable probability thet, but for counsd's ineffectiveness; the result would have
been different. Strickland, 466 U.S. a 694, 104 S.Ct. a 2068.

Appdlant contends that counsd should have objected to Segriedts identification & the deposition
because the identification was Ainherently unrdiablel snce Siegried was shown a single photogrgph of
aopdlant (App.Br. 33). The quedtion, then, is whether Segriedts identification was the result of
impermissbly suggestive procedures

Thisissue has dready been decided on direct goped. On direct, the Court of Appedswas faced
with theissue of whether Segriedtsidentification of gopdlant should have been suppressad on the grounds
thet it was the result of dlegedly suggestive procedures. On direct gpped, gopdlant had argued that
Seyrieds out-of-court identification of gppdlant was unduly suggestive and thus unrdigble, thereby tainting
her in-court identification of gppdlant. State v. Washington, WD55671, dip op. a 7 (duly 13, 1999).

Appdlant argued on direct goped, as he does now on this goped, that Segriedts identification was
dlegedly tainted by suggestive procedures because she was shown only one photogrgph when sheinitialy
identified him & her depostion. State v. Washington, WD55671, dip op. at 11, 12 (July 13, 1999).

The Court of Appedsfound, in pertinent part, asfallows
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The crux of Mr. Washingtonrs argument isthat Ms Segriedts identification was
tainted by suggestive procedures because she was shown only one photogrgpeh when she
initidly identified him at her depodtion. Ms Segried tedified thet she obsarved Mr.
Waghington twice in the Montgomery  Wardss sore on the day of the theft. She was
goproximatdy twenty to thirty feet from him and she watched him the entire time as he
walked from the dectronics area out the door. During her depogtion, the prosscuting
atorney showed Ms Segried a photograph of Mr. Washington and asked her if she
recognized the person depicted. Ms Segried identified the picture of Mr. Washington as
the person who robbed Montgomery Wards. Ms Segried agan identified Mr.
Waghington e thetrid. Mr. Washington argues that the presentation of asingle phatograph
of him to Ms. Segried was unduly suggedtive, and thet her identification wes, therefore,
unrdicble.

... [W]hen chdlenging the admissihility of identification evidence, the defendant
mug firg show that the proocedure was unduly suggedtive. [State v. Timmons, 956
Sw.2d 277, 282 (Mo.App. 1997)]. Only if the procedure was unduly suggestive will the
court condder the rdiahility of the identification in deciding its admissibility. 1d. Missouri
law indicates that a photogrgphic line-up of only one photogrgph is not unduly suggedtive
absent other drcumdiances indicating the contrary. [State v. Winston, 959 SW.2d 874,
878 (M0.App.1997). AThe showing of a angle phatograph of a suspect to a witness,
where there is no improper comment or activity on the part of the palice in showing the

photograph, does not result in impermissible suggedtiveness| State v. Morant, 758
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SWw.2d 110, 117 (Mo.App. 1988). Additiondly, thereis no requirement thet the Sate
conduct aline-up prior to presanting awitness with athe defendant persondly or apicture
of the defendant for identification. State v. Jackson, 750 SW.2d 644, 647 (Mo.App.
1988). Aldentification tesimony will be exduded only when the procedure was 0
uggedtive that it gave riseto avery subdtantid likdihood of irreparable misdentification. @
State v. Smith, 949 SW.2d 901, 904 (Mo.App. 1997).

In this case, Mr. Washington relies upon the fact thet only one photogrgph was
presanted to Ms Segried, arguing that the identification procedure was unduly suggestive
Ms Segried had previoudy described amen of amilar characteristics. The prosscutor
mede no importer comment and the drcumdances under which Ms Segried was
presented the photograph were not unduly suggestive. See State v. McGrath, 603
SW.2d 518, 520 (Mo. 1980); State v. Thomas, 705 SW.2d 579, 582 (Mo.App.
1986). Based upon the record, we do not find the likdihood of Airreparable
misdentificationf as a result of the identification procedure. Agan, in the absence of a
suggedtive procedure procuring the identification, rdighility isnot an admisshility issue, but
therdiability factors go to the waight given to the evidence [State v. Glover, 951 SW.2d
359, 363-364 (Mo.App. 1997)]. The trid court committed no error, plain or

otherwise, in admitting Ms. Segriecks tesimony identifying Mr. Washington.
Sip op. a 11-13 (emphasis added).
Although the face of the issue before the court is now characterized as whether counsd was

ineffective for failing to object a the depogtion, as opposed to whether the trid court erred in admitting
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Segrietts incourt idertification, the underlying issue is il the same: did showing one photograph to
Segried a the depodtion cause her to make a tanted identification? This issue has dready been
categoricaly decided on direct gpped: there was no error, plan or otherwise, because the drcumstances
under which Segried was shown the picture were not unduly suggestive,

|ssues decided in the direct apped of a case cannat be rditigated in a postconviction proceeding
on the theory of ineffective assgance of counsd. O=Neal v. State, 766 SW.2d 91, 92 (Mo.banc 1989).
AThisistrue even though the issue is doaked in adifferent theory.( 1d.

In the present case, the underlying issue is exactly the same. The Court of Appeds dreedy

determined on direct apped that therewas no error.? Appdlant cannot rditigate the matter again. Even

2This is not a situation like that presented in Deck v. State, 68 S.W.3d 418 (Mo.banc
2002), where no plain error was found on direct appeal. In the present case, the trial court
found no error, plain or otherwise B no error at all B and thus, since there was no error, there
IS no need to determine whether there was prejudice of any type, Strickland or otherwise. A

prejudice analysis, of course, is premised first on found error of some sort.
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if he could, the Court of Appedssandyds as st out above, amply demondrates thet there was no arror,

and thus no ineffective asssance of counsd. Appdlant-s dam is bereft of merit and should be denied.
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CONCLUSON

In view of the foregoing, respondent submits that the maotion courts overruling of gppdlant-s Rule
20.15 mation for postconviction rdief be affirmed.
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